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Like a heavy ball rolling down a steep hill, a 

legislative proposal with momentum behind it is 

tough to stop – and the momentum is building 

to end Wisconsin’s personal property tax.   

The first signs of positive movement occurred about 
six weeks ago when State Senators Duey Stroebel 

(R-Saukville) and David Craig (R-Town of Vernon) and 
State Representatives Bob Kulp (R-Stratford) and Dan 
Knodl (R-Germantown) introduced legislation which 
would eliminate Wisconsin’s personal property tax 
in 2018. Their proposal, 2017 Senate Bill (SB) 218/
Assembly Bill (AB) 277, was co-authored by 27 state 
legislators. Most bills have fewer than a dozen co-
authors. 

Two weeks later, SB 218 received a public hearing 
before the State Senate Revenue Committee. The 
following week, the State Assembly Ways and Means 
Committee held a public hearing on the companion bill, 
AB 277. That’s a lot of attention for one proposal when 
there are over 500 bills available for legislative review 
and consideration.

At both hearings, committee members heard thoughtful 
and compelling testimony from dozens of Wisconsin 
small business owners as to why this unfair and 
antiquated tax should be repealed. By contrast, there 
was only one person who spoke out against this 
legislation – an assessor from the City of Milwaukee.

Momentum Builds to End Wisconsin’s 
Personal Property Tax

Jerry Martell, Modern Disposal Systems, testifies before 
the State Senate Revenue Committee on the impact of 

the personal property tax on his business.
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Brian Dake is the Legislative Director for WIB. 
With nearly 15 years in the Wisconsin State 
Assembly as a legislative aide, Brian has a 
broad understanding of the legislative process 
and how state government operates.

Wisconsin Lawmakers Continue Working to  
Improve State’s Regulatory Processes

In the private sector, small, independent business owners, 

like you, must always look for ways to make their systems 

more efficient, their procedures more manageable and their 

processes more cost-effective. Continuous improvement 

translates into a sustainable business and a better bottom-line.

Unfortunately, that same commitment to continuous 
improvement is not so common in the public sector. 
Within government regulatory agencies redundant 
systems, rigidly applied procedures and processes that 
preserve the status quo often lead to excessively costly 
regulations and more red tape. 

Easing this burden on small employers requires 
reform of the processes by which 
state government agencies create 
new regulations and review existing 
regulations. Thankfully, we have many 
allies in this effort. 

In 2011, with the support of WIB, state 
lawmakers enacted two significant 
regulatory reform measures. Act 21 
requires gubernatorial approval and 
cost-benefit analysis of proposed state 
agency regulations. Act 46 empowers 
a newly recreated Small Business 
Regulatory Review Board to review and 
recommend changes to proposed state 
agency regulations that have an economic impact on 
small businesses. 

Since these laws were put in place, other weaknesses 
in the processes by which regulations are created have 
been identified. For example, the compliance costs of a 
proposed regulation may only be determined after the 
regulation-making process has begun; state agencies 
sometimes lack the technical expertise and private 
sector experience to discern the compliance costs of a 
proposed regulation; and public input is considered only 
after a proposed regulation is drafted.

State lawmakers have responded to these concerns with 
legislation that:

• requires state lawmakers to specifically approve any  
 regulation that will cost the general public, businesses  
 or local governments $10 million or more over a two- 
 year period;

• authorizes state legislators to request and receive  
 independent analysis from trained economists when  
 there is uncertainty regarding the financial impact of a  
 proposed regulation; and

• creates a new opportunity for the public to advise  
 state agencies of their concerns before the agency  
 begins drafting a proposed regulation.

This proposal, dubbed the “REINS Act,” has been 
approved by the State Senate and is pending final 
approval by the State Assembly. 

State Representative Joan Ballweg 
(R-Markesan) and State Senator 
Alberta Darling (R-River Hills) are 
also seeking approval of legislation 
that creates formal procedures for 
state lawmakers and state agencies 
to continuously review and\or revise 
existing regulations to ensure they 
reflect changes in the marketplace, 
current business practices, technology 
and innovation. 

WIB is lobbying in favor of this 
legislation because these new 

procedures should expedite the elimination of obsolete, 
duplicative and unnecessary regulations imposed on 
small, independent businesses. As of this writing, the 
Ballweg-Darling proposal is pending final approval by the 
Wisconsin State Assembly.

Hopefully, both of these regulatory reform proposals will 
be enacted into law by Governor Walker later this year.
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We wish to extend a special thank you to the 
following WIB members who took time out of their 
busy schedules to testify at these public hearings:

• Paul Ernst, Harbor Athletic Club (Middleton)

•  Becky Gussel, Sherwood Forest  
 Campground & RV Park (Wisconsin Dells)

•  Jerry Martell, Modern Disposal Systems  
 (Sparta)

•  Sean O’Connell, O’Connell Pharmacy  
 (Sun Prairie)

•  Kane Poad, Poad Oil Company (Mineral Point)

•  Bud Styer, Smokey Hollow Campground  
 (Lodi)
 
They all did a great job!

Following the public hearings, we began hearing 
from legislative leaders about their views on the 
personal property tax. 

In a recent newspaper article, Senate Majority 
Leader Scott Fitzgerald (R-Juneau) said the 
personal property tax is “unjust, overburdensome 
and has way too much paperwork.” In a separate 
news story, State Representative Dale Kooyenga 
(R-Brookfield), the Assembly Vice-Chair of the 
legislature’s budget-writing committee said that 
he is “committed to finding a way to eliminate the 
personal property tax, which could include phasing 
in changes over multiple years.”

We are encouraged by these comments from 
legislative leaders. They definitely help our 
lobbying efforts.  

On or around July 1, state lawmakers are 
expected to reach consensus on the state’s next 
two-year budget. Generally speaking, all changes 
to Wisconsin’s tax code are enacted as part of 
the biennial budget. With that in mind, we are 
advocating for an amendment to the 2017-2019 
state budget that would repeal the personal 
property tax.

Sean O'Connell explains to committee 
members how the personal propery tax 

impacts their pharmacy.

Bud Styer (left) and Becky Gussel (right) offer their 
concerns about the personal property tax.

The personal property tax is “unjust, 

overburdensome and has way too 

much paperwork.”

Senate Majority Leader Scott Fitzgerald (R-Juneau)

“...committed to finding a way to eliminate the 

personal property tax, which could include 

phasing in changes over multiple years.”

State Representative Dale Kooyenga (R-Brookfield)
Assembly Vice-Chair of the legislature’s  

budget-writing committee
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Termination for Substantial 
Fault, The Operton Case

In 2013, the Wisconsin legislature amended the unemployment compensation 

statutes to deny benefits to employees terminated for “substantial fault.”  Prior law 

denied benefits for “misconduct” which is defined as ”willful or wanton disregard 

of an employer’s interest.”  The standard requires showing that an employee’s 

actions were deliberate or so reckless that intent can be inferred.  

Legal Line

The 2013 amendments added an additional ground 
for denial of benefits, termination for “substantial 

fault” defined as:

 ...those acts or omissions of an employee over   
 which the employee exercised reasonable control 
 and which violate reasonable requirements of the   
 employee’s employer...  Wis. Stats., §108.04(5g)

The statute makes three exceptions:  1) one or more 
minor infractions of rules unless the infraction is 
repeated after the employer warns about the infraction; 
2) one or more “inadvertent” errors made by the 
employee; 3) failure of an employee to perform work 
because of insufficient skill, ability or equipment.  The 
point of the change was to allow termination without 
unemployment benefits for nonperformance of job 
duties due to carelessness or disregard of rules without 
the burden of showing bad intent or deliberate actions 
as is required for misconduct.

The new standard of substantial fault was recently 
addressed by the Wisconsin Supreme Court in Operton 
v. Labor and Industry Review Commission.  In a decision 
issued May 4, 2017, the issue of “substantial fault” 

was addressed and became more muddled, leaving 
employers with great uncertainty and questions as to its 
meaning and when it applies.

The Operton case involved the termination of a 
Walgreens clerk for eight cash transaction errors over a 
period of 21 months.  Each error involved rule violations 
and Ms. Operton was given warnings on several 
occasions during this period.  Each error had a financial 
consequence to the employer, although many were 
small amounts (under $10).  Because of the employee’s 
repeated failure to comply with cash handling rules and 
procedures, her employment was terminated.  
 
Initially, Ms. Operton was denied unemployment benefits 
and the denial was upheld by the Labor and Industry 
Review Commission (LIRC).  LIRC reasoned that the 
employee did not dispute the transactions at issue or 
the disciplinary warnings given, nor did she provide any 
testimony that she did not have “reasonable control 
over the actions that led to her discharge.”

The Court of Appeals reversed LIRC’s decision and 
found the transactions at issue were due to “inadvertent 
errors,” and benefits were ordered.  The Supreme 



Gary Antoniewicz is an attorney with the 
Madison-based law firm Boardman & Clark 
LLP. Gary practices business and dealership 
law. For over 30 years, Gary has provided legal 
advice and counsel to small and family-held 
businesses throughout Wisconsin.
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Court agreed and affirmed 
the Court of Appeals.  In its 
decision, the Supreme Court 
pointed out that, “there 
is a strong public policy 
in favor of compensating 
the unemployed” and that 
the burden of showing 
substantial fault rather 
than inadvertence is on the 
employer.

In discussing the 
“inadvertent errors” 
exception to “substantial 
fault," the Court came back 
to intent and willfulness 
which is what the 
“substantial fault” test was 
seemingly meant to avoid:

 ...none of Operton’s  
 errors was intentional or 
 willful.  ***Operton’s  
 eight cash-handling  
 errors were not so  
 egregious as to warrant the conclusion that the  
 errors were transformed from inadvertent to 
 reckless or intentional...

The Court further pointed out that the eight errors 
varied in nature and that they occurred over a 21 month 
period during which Ms. Operton handled over 80,000 
transactions.

In the end, employers were given little guidance by the 

Court in determining what 
constitutes “substantial fault” 
and how it is determined.  
There is little guidance as 
to how many inadvertent 
errors are permitted or with 
what frequency before they 
turn into “substantial fault.”   
Further, in discussing intent 
and recklessness, the standard 
seems to be getting close to 
the “misconduct” standard 
which has been around for 
years.

The bottom line is that 
employers relying on the new 
“substantial fault” standard in 
terminating an employee are 
left guessing and need to be 
wary.  The standard may not 
be what you think it is.

All of the opinions expressed in this 
article are those of the author and do 
not necessarily reflect those of any 
group or organization publishing this 

article.  The author is solely responsible for the content herein.  This 
article is not intended as legal advice and the author has no attorney/
client relationship with any reader.  This is general information only and 
readers are encouraged to seek specific advice and assistance from 
their attorneys, accountants and other professional advisors.

The bottom line is that employers 
relying on the new “substantial 

fault” standard in terminating an 
employee are left guessing and 
need to be wary.  The standard  
may not be what you think it is.

In light of this court ruling, Wisconsin’s Unemployment Insurance Advisory Council (UIAC) 
is considering amending the existing state statutory definitions of “misconduct” and 
“substantial fault” in order to clarify legislative intent. Any recommendations by the UIAC 
are subject to review and approval by the Governor and the Wisconsin State Legislature. 
We will keep members apprised of any further developments on this matter.

Editor’s 
Note
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For more than a century, state lawmakers have relied 
upon the Wisconsin Worker’s Compensation Advisory 
Council (Council) to guide the administration of the 
Worker’s Compensation (WC) program. 

Every two years, the Council conducts a systematic 
review of proposed changes to the WC program. After 
completing their analysis, the Council submits its 
consensus recommendations for legislative review and 
consideration. In May, the Council began its biennial 
review of nearly 40 proposed changes to Wisconsin’s 
WC law. 

We have identified eight proposed 
changes that are consistent with our public 
policy objectives – reducing the cost of 
Worker’s Compensation insurance for 
small employers and improving the overall 
integrity of the program. They are:

Health Care Provider Fee  
Schedule - require the Wisconsin 

Department of Workforce Development 
– the state agency which administers the 
WC program – to establish a schedule of 
the maximum fees a health care provider 
may charge for health services provided to an injured 
worker who claims WC benefits. The proposed initial fee 
schedule would be set at 150% of 2017 Medicare rates. 
Thereafter, the fee schedule would be adjusted annually 
for medical CPI.

Employer Directed Care - allow employers to 
specify a list of health care providers who are 

authorized to provide care for their injured workers. 
The list must include at least six health care providers, 
at least three of whom must be physicians who are 
geographically accessible and appropriately trained 
to treat the anticipated work-related injuries of the 
employees.

Employee Misrepresentation of Physical 
Condition - prohibit indemnity benefits to 

an injured worker if the worker intentionally made 
a false statement as to his/her physical condition 
after a job offer was made, the employer relied on 
the misrepresentation, this reliance was a substantial 
factor in the hiring decision, and there was a causal 
connection between the fasle misrepresentation and 
the injury.

PTD Benefits for Retirees – terminate Permanent 
Total Disability (PTD) benefits once the injured 

worker receives Social Security old-age/retirement 
assistance benefits.

Statute of Limitations - reduce the 
statute of limitations to two years 

except for occupational diseases caused 
by exposure to toxic substances or injuries 
requiring a prosthesis or artificial joint. 
For these exceptions there would be no 
statute of limitations.

Notice of Injury - require all initial 
reports of injuries to be made by the 

injured worker to the employer according 
to the employer’s procedures as posted or 
outlined in an employee handbook within 
30 days of the injury.

PTD Re-evaluation – allow an employer or 
insurer to request that an injured worker receiving 

PTD benefits have their PTD ratings re-evaluated every 
three years. 

Disability Determinations - require permanent 
disability determinations to be made by 

occupational health physicians or other qualified health 
care providers according to guidelines set forth in law.

We expect the Council to present its recommendations 
to the Wisconsin State Legislature this fall. Between 
now and then, we will be asking the Council to include 
these aforementioned changes in their “agreed-upon” 
proposal. 

WIB Identifies Worker’s Compensation Reform Priorities
for the 2017-2018 Legislative Session

1

2

3

4

5

6

7

8

WIB has eight 
proposed 
Worker's 

Comp Reform 
Priorities.
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President Directs EPA to Roll-back  
Global Warming Regulations

In late March, President Trump issued an Executive 

Order which directed the federal Environmental 

Protection Agency (EPA) to reevaluate its so-called 

“Clean Power Plan” (CPP) – the cornerstone of the 

Obama Administration’s strategy to combat global 

warming.

By way of background, the CPP requires all states to 
reduce carbon dioxide emissions by 30% by 2030 
through substantial reductions in carbon dioxide 
emissions from existing coal-fired power plants, greater 
use of natural gas and renewable resources to generate 
electricity and significant investments in energy efficiency. 

According to analysis by the Wisconsin Public Service 
Commission, the cost of compliance with this new EPA 
mandate could be as much as $13.4 billion. A separate 
economic study by the Beacon Hill Institute concluded 
that if the CPP were fully implemented, by 2030, the 
average commercial business in Wisconsin would pay an 
additional $1,530 a year for electricity and the average 

industrial ratepayer can be expected to pay an additional 
$105,094.

We appreciate the President’s commitment to roll-back 
this excessively costly regulation and anxiously await 
the response from the EPA. The options available to 
the agency range from complete repeal of the CPP 
to replacement with less-stringent regulations. The 
path chosen by the EPA will likely lead to further legal 
wrangling. 

Last year, the United States Supreme Court ordered the 
EPA to stop the implementation and enforcement of the 
CPP until all legal challenges to it have been resolved. 

The most significant unresolved lawsuit, West Virginia 
v. EPA, is currently pending before the United States 
Court of Appeals for the District of Columbia. Pursuant 
to the President’s directive, the EPA asked the Court 
of Appeals to defer further judicial proceedings on this 
lawsuit while the agency completes its reevaluation of 
the CPP. The Court granted a 60-day hold and directed 
the EPA to file status reports at 30-day intervals.

Shortly after taking office, President Trump issued an Executive Order 
directing federal government agencies to repeal two regulations for each 

new regulation they issue. Soon thereafter, a trio of Washington, DC-based 
advocacy groups filed a lawsuit in the U.S. District Court for the District of 
Columbia seeking to block this order.

Wisconsin Attorney General Brad Schimel and West Virginia Attorney General 
Patrick Morrisey have filed a friend-of-the-court brief defending the President’s 
“One-in, Two-out” order. In their filing, they noted:

• The executive order effectively reins in a bureaucracy that has implemented  
 a far greater regulatory burden than Congress ever envisioned;

• Past presidents of both political parties have enacted similar mechanisms  
 to ensure review of regulations within the executive branch. Such measures  
 have instructed agencies to consider the cumulative costs, the impact on  
 the national economy and the effect of rules on state and local government.

Wisconsin AG Leads Coalition to Defend 
“One-In, Two-Out” Executive Order

Twelve states —  
Alabama, Arizona, 
Arkansas, Georgia, 
Kansas, Louisiana, 
Michigan, Nevada, 
Oklahoma, South 
Carolina, Texas, and 
Wyoming — have 
signed on to this friend-
of-the-court brief.
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WIB BACKS CONSTRUCTION SALES TAX SIMPLIFICATION LEGISLATION

Recently, WIB has joined with 
eighteen other advocacy 

organizations to support new 
legislation that would simplify 
Wisconsin’s complicated and 
confusing construction sales tax law.  

In 2013, state lawmakers addressed 
part of the problem by creating an 
exemption from the sales and use 
tax for property, items and services 
sold by a contractor as part of a lump 
sum contract if the total sales price 
attributable to the taxable items is 
less than 10% of the total contract 
price.

The new legislation provides further 
clarity. More specifically, under this 
new legislation:

•  The sales and use tax exemption is 
expanded to apply to all construction 
contracts involving real property 
construction activities if the total 
sales price of the taxable products is 
less than 10% of 
the total contract 
price.  If the 
exemption applies, 
the contractor 
is the consumer 
of, and pays the 
sales tax on, the 
products;

•  If a prime contract qualifies for the 
exemption, the exemption applies 
to all subcontracts entered into 
with respect to the real property 
construction activities.  If the 

exemption applies to a subcontract, 
the subcontractor is the consumer 
of, and pays the sales tax on, the 
products; and

•  The sales and 
use tax exemption 
is extended 
to products 
purchased by a 
subcontractor for 
eventual resale 
to the tax-exempt 
entity.

These modest changes in the 
state’s construction sales tax 
law will reduce red tape and let 
contractors get back to business 
instead of filling out paperwork.

Momentum builds 

to end personal 

property tax!

Wisconsin Independent Businesses...Helping you where you need it.
If you have questions about these issues or any workplace problems, call the WIB toll-free member HOTLINE at 800-362-9644


