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Now Available to WIB Members

ACA Health Care 
Reference Guide 

Our Health Care Benefits Consultant, 
Dawn Eisner, has created an 

Affordable Care Act (ACA) reference 
guide entitled: “ACA 101 – What Small 
Employers and Their Employees Need to 
Know” and is updated with information 
available as of October 1, 2015. 
 
This publication highlights aspects of 
the ACA which apply to and\or impact 
small employers and their employees. 
It is intended to provide you with basic 
knowledge of the law – knowledge 
to help you ask the right questions of 
your insurance agent\broker, provide 
guidance to your employees or purchase 
health care coverage through the federal 
exchange. 

This guide is available at no cost to 
WIB members. If you would like a copy, 
please contact Brian Dake toll-free at 
1-800-362-9644 or via e-mail at 
bdake@wibiz.org.
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The number of obsolete and 
unnecessary state government 

regulations grows every year, in 
part, because most regulations are 
rarely revised once they are put in 
place. While they gather dust on 
the shelves, small employers are 
required to abide by them.

Fortunately, state lawmakers are 
nearing final action on legislation 
that addresses this institutional 
problem. The critical elements of 
the proposal authored by State 
Representative Joan Ballweg 
(R-Markesan), 2015 Assembly Bill 
(AB) 80, are:

1. An expedited procedure for state agencies to use to repeal 
obsolete, duplicative or superseded regulations – a process 
we believe could reduce the timeline for elimination of an existing 
regulation to a matter of months, not years.



John’s Corner:
Modernizing the State’s HR Practices 

There are nearly 70,000 

people who work for 

the State of Wisconsin. 

Roughly half of all state 

employees work in the 

University of Wisconsin 

System, another 15 

percent staff our state’s 

prison system and the 

rest are employed at state 

government agencies, 

authorities, boards and 

commissions.   

State employees are divided into two 
classes – unclassified and classified. 

Elected officials, gubernatorial 
appointees, legislative and judicial staff 
are unclassified employees. Generally 
speaking, these workers are “at will” 
employees.

Classified employees handle the day-
to-day operations of state government. 
Their duties range from the basic 
(answering the phone) to the complex 
(auditing tax records). Some jobs 
require a high school diploma, while 
others require advanced degrees. 
These workers don’t make policy, 
they apply it. Their service is career-
oriented.

For more than 100 years, the selection, 
promotion and termination of classified 
employees has been governed by 
Wisconsin’s civil service law. The intent 
of this law was to facilitate the hiring 
of the best workers and to shield them 
from political pressure. It remains 
largely unchanged.

Applicants for classified jobs are 
evaluated based on the score they 
receive on a civil service examination, 
their educational background and work 
history. Once hired, these employees 
serve a probationary period that varies 
in length. 

Permanent classified employees 
have privileges that do not exist in 
the private sector. In the event of a 
layoff, the order of layoff is, in part,  
determined by seniority. There is a 
grievance and appeals process for 
workers subject to demotion, layoff, 
suspension, discharge or reduction in 

pay. Termination may only be for “just 
cause” however, that term is undefined. 

Times change and so must our laws. 

This fall, lawmakers are considering 
changes to Wisconsin’s civil service 
law that bring state employment 
procedures in line with the customary 
human resources practices that are 
used in the private sector. The more 
noteworthy changes include:

a) Evaluation of classified job 
applicants based on their resume, 
educational background and work 
history;

b) A one-year probationary period for 
all classified employees. Appointing 
authorities could extend that period for 
an additional year;

c) The order of layoff of classified 
employees would be based primarily on 
job performance;

d) Annual job performance evaluation 
of classified employees and merit pay 
for those who exceed expectations; and  

e) Termination of classified workers 
for a variety of offenses including 
workplace violence, drug or alcohol 
abuse, falsifying records and misuse of 
government property.

Like many of you, the State of 
Wisconsin must rely on its workers 
to succeed. We all benefit from the 
many excellent state employees who 
excel at their job. We need to ensure 
this continues to be the case. These 
common sense reforms are a step in 
the right direction. 

John Gard
President, WIB
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Without an adequate, 
equitable and sustainable 

transportation funding plan in 
place, we thought ongoing and 
near-term road construction and 
repair projects would be delayed. 
We expressed to lawmakers 
our concern that these delays 
would adversely impact small 
employers. Past history has 
shown that among other 
things, road project delays 
often lead to more traffic 
congestion and longer delivery 
times.
  
State lawmakers failed to 
reach consensus on a long-
term transportation funding 
plan. The new two-year 
plan directed the Wisconsin 
Department of Transportation 
(DOT) to reduce spending on major 
highway projects by $242 million 
and cut back spending on state 
highway rehabilitation projects by 
$83 million.

Recently, the DOT came forward 
with its spending reduction plans. 
Scheduled repair work on 225 
state road projects will be delayed 
for at least one year. The following 
major highway projects will be 
delayed for at least two years:

1. Expansion and reconstruction  
 of State Highway 10/441  
 between Interstate Highway 41  
 and State Highway 47;

2. Widening of I-39/I-90 from the  
 Illinois State Line to Madison;

3. Completion of State Highway  
 23 from Fond du Lac to  
 Plymouth;

4. Expansion and reconstruction  
 of the Verona Road  
 Interchange at the Madison  
 Beltline; and

5. Reconstruction of State  
 Highway 15 between State  
 Highway 76 and State Highway  
 45 in Outagamie County. 

While we still believe state 
lawmakers should pursue a long-
term transportation funding 
solution, we are now asking them 
to put these delayed road projects 
back on schedule. Our initial 
meetings with state lawmakers 
have gone well.

Governor Walker believes there 
are ongoing road construction 
projects which will come in under 
budget. Those savings could be 
shifted over to move these needed 
construction and repair projects 

back on schedule.

The state’s new transportation 
budget also authorized an 
additional $350 million in so-
called “contingency” bonding, 
the proceeds of which could 
be allocated to fund road 
repair and construction 
projects. To access these 
funds, the DOT must present 
a plan to the State Legislature 
identifying how the bond 
proceeds would be used. 
In turn, that plan must be 
approved by the legislature’s 

budget-writing committee.

The DOT has submitted a plan 
for legislative review that would 
allocate $200 million of the 
contingency bonding to speed up 
the work on the road construction 
and repair projects that have been 
delayed. We will be lobbying for 
legislative approval of this plan.

Utilizing more borrowing to fund 
these projects is less than ideal, 
but current interest rates are very 
favorable. Furthermore, highway 
construction costs typically rise at 
a rate well above inflation. Projects 
done on time cost less.
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WoRkinG to MitiGAte tHe iMpACt of StAte 
RoAd ConStRuCtion And RepAiR delAyS 
for more than a year, WiB has been asking state lawmakers to 
put in place a long-term plan to fund the necessary investments 
in Wisconsin’s transportation network. 
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Arrest and Conviction 
Records in Hiring
in my practice, i am frequently asked about the legality of considering arrest and 

conviction records of employment applicants. Similar questions also arise when current 

employees get arrested. My reaction is generally to let the employer know this is a 

minefield requiring caution and careful consideration. laws on consideration of arrest 

and conviction records in employment vary across the country, from state to state, 

and even from municipality to municipality as many cities have their own equal rights 

ordinances. HR directors need to make sure of what laws are in place at each level of 

government having jurisdiction. 

legal line

Federal Law:  Title VII
There is no federal law explicitly banning consideration 
of arrest and conviction records in making employment 
decisions.  This, however, is not the end of the story 
as the Equal Employment Opportunity Commission 
(“EEOC”) has determined that arrest and conviction 
records may be a factor under Title VII of the Civil Rights 
Act of 1964, particularly with respect to protections of 
race and national origin discrimination.  [See: “EEOC 
Enforcement Guidance”, 4/25/2012; www.eeoc.gov/
laws/guidance/arrest-conviction.cfm]  

In essence, the EEOC guidance suggests that non-
validated use of arrest and conviction information can 
lead to “disparate treatment” based on race and national 
origin, as arrest and incarceration rates are particularly 
higher amongst certain racial and ethnic groups.  Any 
use of arrest and conviction records should be neutral 
and, the EEOC suggests the burden of proof is on the 
employer to validate the use.  Validation means that the 
employer must show a relationship to the position in 
question and that use of the factors is consistent with 
business necessity. 

Readers are encouraged to access the “EEOC 
Enforcement Guidance” for more in depth discussion.  

Wisconsin Law
Wisconsin law is more explicit than the federal.  Wis. 
Stats., secs. 111.321 and 111.322, make it an act of 
discrimination: 

To refuse to hire, employ, admit or license any 
individual, to bar or terminate from employment or 
labor organization membership any individual, or 
to discriminate against any individual in promotion, 
compensation or in terms, conditions or privileges of 
employment . . . because of . . .age, race, creed, color, 
disability, marital status, sex, national origin, ancestry, 
arrest records, conviction record, military service, use or 
nonuse of lawful products off the employer’s premises 
during nonworking hours, or declining to attend a 
meeting or to participate in any communication about 
religious matters or political matters.

This does not mean arrest or conviction records can 
never be considered, but again, the burden is on 
the employer to validate any use.  There must be a 
relationship with the particular job and a sufficient 
business necessity.  

I realize that many Wisconsin employers look at the 
Circuit Court Access Program (CCAP) during the hiring 
process.  Looking at CCAP is not necessarily illegal, it’s 
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FEDERAL HEALTH CARE 
LAW UPDATE

As the last quarter of 2015 begins, it is the time to 
consider healthcare coverage. The following highlights 

recent guidance and items you should know regarding 2016.

 You may have heard the October 7 announcement 
referred to as PACE and wonder how this may affect you. 
Under ACA, the definition of “small group” was to change in 
Wisconsin effective January 1, 2016, to 100 employees or 
less based on the federal definition. Employers in this market 
would need to make changes to their plans based on the 
requirements for small groups. With the signing of PACE, 
the definition of group size has reverted back to the state. 
Wisconsin has confirmed they will continue to define small 
group as 50 employees or less.

 Open enrollment in Marketplace starts November 1. 
Elections/changes made by December 15 will be effective 
January 1, 2016. Open enrollment ends January 31, 2016. 
For new enrollees, coverage begins the first of the month 
after the premium is paid. You can enroll at  
www.healthcare.gov.

 If you choose to pay the penalty in lieu of enrolling in 
healthcare coverage, penalties for 2015 are due April 15, 
2016. Please note: the penalty for not having coverage in 
2016 increases from the greater of $325 or 2% of your 
taxable household income to the greater of $695 or 2.5% of 
your taxable household income.

 In February, guidance was given regarding out-of-pocket 
limits. This guidance includes self-insured plans and fully-
insured plans of all sizes. For plans beginning on or after 
January 1, 2016, the out-of-pocket maximum applies to 
each individual even within a family plan. This is referred to 
as an embedded individual out-of-pocket maximum. When 
an individual’s costs for essential health benefits exceeds 
the individual in-network maximum, the plan will begin to 
pay 100% for covered in-network services for that individual 
even if the family maximum has not yet been met. 

As a reminder, the first Affordable Care Act reports are due 
in January 2016 to individuals and February 2016 to the IRS. 
There are two reporting requirements: section 6055 and 
section 6056.  You can also access more information 
or review the specific forms and instructions at:
www.irs.gov/form1094C, www.irs.gov/form1095C, 
www.irs.gov/form1094B, or www.irs.gov/form1095B.

Gary Antoniewicz is an attorney with 
the Madison-based law firm Boardman 
& Clark LLP. Gary practices business 
and dealership law. For over 30 years, 
Gary has provided legal advice and 
counsel to small and family-held 
businesses throughout Wisconsin.
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the use of the information obtained that can cause 
a violation.  Routinely reviewing CCAP records, 
however, could make it more difficult to argue that 
records were not used in determinations.  

Local Municipalities
In addition to federal and state laws, many 
municipalities have their own Equal Opportunity 
ordinances.  For example, the City of Madison 
General Ordinance 39.03 addresses use of “arrest” 
records in employment.  Under the ordinance an 
employer cannot use an individual’s arrest record 
in making an employment determination unless 
there is a “pending charge” and the circumstances 
of the charge “substantially relate to the 
circumstances of the particular job.”  Essentially, 
we once again return to the issue of validation of 
use.  [ Note that the ordinance addresses arrests, 
not convictions.] Further, it is up to each employer 
to know and understand any ordinance in its 
particular municipality.  

Conclusion
Use of arrest and conviction records in 
employment decisions is fraught with danger.  
There are obvious situations such as, hiring a 
person with pending embezzlement charges as 
your bookkeeper handling cash, but there are 
far less obvious as well, e.g., using a 17 year old 
misdemeanor to disqualify a person from a general 
laborer position.  Make sure any use of arrest and 
conviction records is valid and justified.  

All opinions expressed in this article are those of the author and 
do not necessarily reflect those of any group or organization 
publishing this article. The author is solely responsible for the 
content herein. This article is not intended as legal advice and 
the author has no attorney/client relationship with any reader. 
This is general information only and readers are encouraged 
to seek specific advice and assistance from their attorneys’ 
accountants and other professional advisors.

Dawn Eisner has worked in the employee benefits field for over ten 
years and is the WIB Employee Benefits Consultant. 
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Identity theft is the fastest 
growing crime in the United 

States. To help small businesses 
combat identity theft, DATCP offers 
the following tips:

IF yoU Do noT nEED IT, Do noT 
CoLLECT IT
Many businesses collect more 
information than they need, 
particularly when asking customers 
to fill out forms. Consider 
excluding the address, email 
and phone number if you need 
only a name. The Social Security 
number is required only if a 
customer is earning income (either 
employment or investment) for 
tax reporting – it should not be 
collected otherwise. 

PERsonAL InFoRmATIon Is noT 
FoR bRoADCAsT
Instruct employees who need to 
collect personal information to talk 
in a discreet and quiet manner. 
Turn computer screens so they 
cannot be viewed by anyone other 
than the operator.

PRoTECT CUsTomER CARDs
When customers are making 
purchases, ensure they have 
sufficient privacy to securely enter 
their PINs. Place shields on point-
of-service terminals and check 
the terminals regularly to verify 
that equipment has not been 
tampered with. Locate security 
video cameras so that they cannot 
record the entry of customer PINs.

bE CARD smART
Staff should verify that customers 
are who they say they are by 
checking signatures on cards, and, 
as appropriate, photo IDs. The Fair 
and Accurate Credit Transaction 
Act requires that debit/credit 
card numbers are truncated when 
electronically printing receipts 
and that the card’s expiration 
date is deleted, to better protect 
consumers. Do not copy down any 
card number that you do not need.

IF yoU kEEP IT, sECURE IT
Paper records with personal 
information should be locked, and 
computer terminals password- 
protected with strong passwords. 
Place the computer server(s) in a 
secure, controlled location, and 
keep other devices (e.g. back-up 
CDs or tape drives) locked away. 
Physically lock up all laptops. 

Develop and implement policies 
about who can take laptops home, 
when they can be taken home, 
what security precautions should 
be taken when the laptop is away 
from the business and what access 
employees have to information 
while they are offsite. Develop this 
same kind of a plan for mobile 
devices which may store personal 
or confidential information. 

Keep customers and other non-
authorized personnel out of private 
and secure areas.

sCREEn AnD TRAIn EmPLoyEEs
A significant number of identity 
thefts start with a dishonest 
employee who gives personal 
information to an identity 
thief. To protect your business 
against internal fraud, consider 
background checks for employees 
who have access to personal 
information. Consider conducting 
regular clearance checks for 
employees in high-risk areas 
(e.g. with employees’ annual 
performance reviews) to ensure 
staff remain free of criminal 
records.

Make sure staff understands 
privacy information policies and 
how to ask customers for personal 
information, such as not asking for 
customer personal data in front of 
others, checking signatures, and 
keeping customer data under lock 
and key and in password-protected 
computer files. 

All confidential waste, including 
credit card information and 
photocopied ID documents must 
be shredded, preferably with a 
cross-cut shredder, to prevent 
dumpster diving.

For more information, members 
should contact the Office of 
Privacy Protection at the Bureau of 
Consumer Protection, toll free at
1-800-422-7128, or email
DATCPWisconsinPrivacy@
Wisconsin.gov.

Helpful tipS foR SMAll BuSineSSeS

Combating identity theft
by Wisconsin’s Department of Agriculture, Trade and Consumer Protection (DATCP)
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Small, independent businesses 
throughout Wisconsin are 

struggling to fill their open 
positions. The contributing factors 
include, but are not limited to:

1. skilled Worker shortage
According to the Wisconsin 
Department of Workforce 
Development (DWD), the number 
of job openings for skilled workers 
(truck drivers, welders, CNC 
machine operators, nursing aides, 
food service workers) exceeds the 
number of available workers with 
those skills.
 
2. College v. Technical Training
The high demand jobs require 
a high school degree and post-
secondary training, yet many high 
school graduates go on to pursue 
a four-year college degree.  

3. An Aging Population
Between 2010 and 2040, 
Wisconsin’s elderly population 
(age 65 and over) is expected to 
double. By contrast, Wisconsin’s 
working age population (18 – 64) is 
projected to grow by less than 1%.

Overcoming demographic trends 
is beyond the reach of state 

policymakers, but 
lawmakers can and 
should focus attention 
on Wisconsin’s skilled 
worker shortage. 

speaker’s Task Force 
on youth Workforce 
Readiness
Recently, Assembly 
Speaker Robin Vos 
(R-Rochester) created a 
Speaker’s Task Force on 
Youth Workforce Readiness. This 
bipartisan committee has been 
directed to come up with new 
strategies to encourage Wisconsin 
students to pursue careers in the 
trades, manufacturing industry and 
technical fields. 

Members will explore ways to 
improve collaboration between 
schools, technical colleges 
and local employers; increase 
awareness of apprenticeships 
and internships in these fields; 
and examine future industry 
needs and challenges. The 
committee is expected to 
present its recommendations 
for consideration by the State 
Assembly early next year. 

The Committee is seeking 
input on this issue from 
Wisconsin businesses. 
We encourage 
members to share their 
ideas, thoughts and 
suggestions. You can 
direct them to the Task 
Force Chair – State 
Representative Bob Kulp; 
P.O. Box 8952, Madison, 
WI 53708 or via e-mail at 
Rep.Kulp@legis.wi.gov. 

Members can also follow the 
activities of the Committee 
through its website – http://legis.
wisconsin.gov/2015/committees/
assembly/ywr.

We hope this committee will 
recommend changes in law, 
policies and programs that result in 
a larger pool of skilled workers to 
fill the jobs available at hometown 
small businesses throughout 
Wisconsin.

Bipartisan Task Force Created to 
Address Workforce Readiness

Rep. Bob Kulp
(R-Stratford)

Workforce Readiness 
SUBMIT YOUR IDEAS AND SUGGESTIONS

Rep.Kulp@legis.wi.gov
State Representative Bob Kulp, Task Force Chair

Follow the activities 
of the Committee at:

http://legis.
wisconsin.gov/2015/

committees/
assembly/ywr
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2. Require state government 
agencies to submit a report 
to the state Legislature every 
two years listing all regulations 
for which the authority to enforce 
them has been eliminated or 
restricted; regulations that are 
obsolete or unnecessary; and 
regulations that are duplicative.

3. Require state agencies 
to review every new law to 
determine whether any part of 
the new law does any of the 
following: eliminates or restricts 
the agency’s authority to enforce 
existing regulations; renders any 
existing regulations obsolete or 

unnecessary; renders any existing 
regulations to be out of conformity 
with state law; or requires the 
agency to enact new regulations.

With this critical information, 
legislators have clear 
guidance to follow – 
guidance we hope they 
will use to eliminate 
obsolete, duplicative and 
unnecessary regulations 
that place an undue 
burden on small, independent 
businesses.

The State Assembly gave 
unanimous approval to AB 80 

earlier this year. The Senate 
Government Operations and 
Consumer Protection Committee  
unanimously recommended 
passage of the bill in early 
September. We are awaiting final 
action by the State Senate. 

We are hopeful Senators will 
follow the lead of their Assembly 
colleagues and pass the bill, and 
then send it along to the Governor 
for final approval.

Regulation Relief
continued from page 1
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